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There is little doubt that the Framers engaged in
anonymous political writing. The essays in the
Federalist Papers, published under the pseudonym
of 'Publius', are only the most famous examples of
the outpouring of anonymous political writing that
occurred during the ratification of the
Constitution... In this case, however, the
historical evidence indicates the founding-era
Americans opposed attempts to require that
anonymous authors reveal their identities on the
ground that forced disclosure violated the
‘freedom of the press' (at p. 361).
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These John Doe complaints are dangerous at any
time. It is inviting disaster to allow them to be
filed and to allow fictitious persons to remain
defendants if the complaint is still of record...
Although the fact that the Rules of Civil
Procedure... contain no express prohibition upon
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unless it is clear that discovery would not uncover
the identities, or that the complaint would be
dismissed on other grounds.
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"We conclude that the summary judgment standard
is the appropriate test by which to strike the
balance between a defamation plaintiff's right to
protect his reputation and a defendant's right to
exercise free speech anonymously . . . . The
summary judgment test is itself the balance.” Doe
No. 1 v. Cahill, 884 A.2d 451, 460-61 (Del. 2005).
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"We do not require a separate balancing test at the
end of the analysis, nor do we require a showing
that the plaintiff has exhausted alternative sources
for learning the information. . . .

[W]e agree with the concurring judges in Brodie a
separate balancing test at the end of the analysis is
not necessary.” Solers v. John Doe, 977 A.2d 941,
954-56 (D.C. 2009).
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"The use of a pseudonymous screen name offers a
safe outlet for the user to experiment with novel
ideas, express unorthodox political views, or
criticize corporate or individual behavior without
fear of intimidation or reprisal. In addition, by
concealing speakers' identities, the online forum
allows individuals of any economic, political, or
social status to be heard without suppression or
other intervention by the media or more powerful
figures in the field." Krinsky v. Doe 6, 159 Cal.
App. 4th 1154, 1162 (Cal. Ct. App. 2008).
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"When there is a factual and legal basis for
believing libel may have occurred, the writer's
message will not be protected by the First
Amendment. [ ] Accordingly, a further balancing
of interests should not be necessary to overcome
the defendant's constitutional right to speak
anonymously.” Id. at 1172.
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"l have no hesitation in finding that the balance
weighs heavily in favour of granting the relief
sought. To find otherwise would be to give the
clearest indication to those who wish to defame
that they can do so with impunity behind the screen
of anonymity made possible by the use of websites
on the Internet.” 1d. at para. 9 (citation omitted).
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"Persecuted groups and sects from time to time
throughout history have been able to criticize
oppressive practices and laws either anonymously
or not at all." Talley v. California, 362 U.S. 60, 64

(1960).
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"Finally, assuming the court concludes that the
plaintiff has presented a prima facie cause of
action, the court must balance the defendant's First
Amendment right of anonymous free speech
against the strength of the prima facie case
presented and the necessity for the disclosure of
the anonymous defendant's identity to allow the
plaintiff to properly proceed." Dendrite Int'l, Inc.
v. Doe No. 3, 342 N.J. Super. 134, 142 (N.J. Super.
Ct. App. Div. 2001).
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"[1]f all else is satisfied, balance the anonymous
poster's First Amendment right of free speech
against the strength of the prima facie case of
defamation presented by the plaintiff and the
necessity for disclosure of the anonymous
defendant's identity, prior to ordering disclosure."
Indep. Newspapers, Inc. v. Brodie, 407 Md. 415,
456 (Md. 2009).
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"[T]he majority grants judges that discretion,
without specifying how the interests that trial
courts are to balance differ from the interests that
are already balanced in developing the substantive
law of defamation. | fear that the majority decision
invites the lower courts to apply, on an ad hoc
basis, a 'superlaw' of Internet defamation that can
trump the well-established defamation law. This
newly granted balancing authority, ironically, may
defeat the balance developed through the judicially
developed defamation law when judges refuse to
require disclosure of the identity of putative
defendants. In doing so, it may become an obstacle
to pursuit of legitimate causes of action.” Id. at 460
(Adkins, J., concurring).
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"We are concerned that setting the standard too low
will chill potential posters from exercising their
First Amendment right to speak anonymously. The
possibility of losing anonymity in a future lawsuit
could intimidate anonymous posters into self-
censoring their comments or simply not
commenting at all.” Cahill 884 A.2d at 457.
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"It is difficult to see how the court can carry out
this task if what it is refereeing is a contest
between two parties, neither of whom is the person
most concerned, the data subject; one of whom is
the data subject's prospective antagonist; and the
other of whom knows the data subject's identity,
has undertaken to keep it confidential so far as the
law permits, and would like to get out of the cross-
fire as rapidly and as cheaply as possible” Id. at
para. 26.
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"However the website operator can, where
appropriate, tell the user what is going on and to
offer to pass on in writing to the claimant and the
court any worthwhile reason the user wants to put
forward for not having his or her identity
disclosed. Further, the court could require that to
be done before making an order. Doing so will
enable the court to do what is required of it with
slightly more confidence that it is respecting the
law laid down in more than one statute by
Parliament and doing no injustice to a third party,
in particular not violating his convention rights."”
Id.
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