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DN2N 2NN ,NHRTIP NPIDOI WAPIY 90 NN Yy LOWNT NP2 THNON INVINNA
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ANV VPN MTIX NYHIN POD DY "MyTinn NMo»a wnno
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ATND D0 VIPID

3700 M YN 22D NYPIAN NMONT DY SDVX-1I DV 1IOYN LIVYNN NI NYIY
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:7PND2 DAVH

“We offer the following guidelines to trial courts when faced with an application by a
plaintiff for expedited discovery seeking an order compelling an ISP to honor a
subpoena and disclose the identity of anonymous Internet posters who are sued for
allegedly violating the rights of individuals, corporations or businesses. The trial court
must consider and decide those applications by striking a balance between the well-
established First Amendment right to speak anonymously, and the right of the plaintiff
to protect its proprietary interests and reputation through the assertion of recognizable

claims based on the actionable conduct of the anonymous, fictitiously-named defendants.
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We hold that when such an application is made, the trial court should first require the
plaintiff to undertake efforts to notify the anonymous posters that they are the subject of
a subpoena or application for an order of disclosure, and withhold action to afford the
fictitiously-named defendants a reasonable opportunity to file and serve opposition to
the application. These notification efforts should include posting a message of
notification of the identity discovery request to the anonymous user on the ISP's

pertinent message board.

The court shall also require the plaintiff to identify and set forth the exact statements
purportedly made by each anonymous poster that plaintiff alleges constitutes actionable

speech.

The complaint and all information provided to the court should be carefully reviewed to
determine whether plaintiff has set forth a prima facie cause of action against the
fictitiously-named anonymous defendants. In addition to establishing that its action can
withstand a motion to dismiss for failure to state a claim upon which relief can be
granted pursuant to R. 4:6-2(f), the plaintiff must produce sufficient evidence supporting
each element of its cause of action, on a prima facie basis, prior to a court ordering the

disclosure of the identity of the unnamed defendant.

Finally, assuming the court concludes that the plaintiff has presented a prima facie cause
of action, the court must balance the defendant's First Amendment right of anonymous
free speech against the strength of the prima facie case presented and the necessity for
the disclosure of the anonymous defendant's identity to allow the plaintiff to properly

proceed.

The application of these procedures and standards must be undertaken and analyzed on
a case-by-case basis. The guiding principle is a result based on a meaningful analysis and

a proper balancing of the equities and rights at issue”.

. http://www?2.bc.edu/~herbeck/cyberlaw.dendrite.html AN N9 TN PO
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PONONY PRY 1A YAPN Y0 Dendrite 1Y PTN PO NANI MONMNN HND PIN
NIPO L INYO PV Q0N DY NPPNND NWYPA 792 TnyY N> Ny ann 9 972
N2Y MIP NMNIDA 27NN YVIVNT AXAN NN PTD PO NN PHN-NDINR NVNYN
D»N 7Y YW 1NN NN Cahill 1Y PN PO DY NN NPPOY .02 TN DY MM

. http://www.law.co.il/showarticles.php?d=h&cat=32&abtd=1 1>29

NYI91 PN PO LAYNRN NP2 WO TPIR IRXIND MIPOY PN 2D PINI DX NIYNA
NON ,DPNY (MY MNP) DML ININID DNMY YWY MPNIND 10N XN ,Cahill
NPMNN DY NNP2Y (bulletin board) NP MYTI MDA VTN PN NIPN ININIY
IMNI - PTN PO NPPOI NWNN IRY - ,DI0AN NN ON 2D

. http://www.andycarvin.com/archives/2005/10/online_anonymit.html

ANDN NN ORIWI NPP091Y NPPPNA dVAVNN 2NN IR NIPOY INKD ,NYD)
20392V NIPNRN NN IN) ,27NIND Y0IVNN

VYN VITVIIN DY

92 MDY VAVNN DY DR .LAYND PNNOVN P2 DN NORYA DTN NN NIND 1N
MNIPYA TNYD MO ,NNNY DYN SVIVN TINY PN TINDNOVOY IN ,NIINOVN
2579 MY DMPNN MINTNOVN PIAY VAVNN P ,NHDYY .PVIYNN NV DY IO
PINY YN NNVAX :ININN VYN PP .0, NONTY ,INY — TN 719N
DXAVNNN PN DN NOVPN ;324-317 315 (OWUN) T VAYN YW ’DXIVYNNN
ONOYN DY TIY .283 (17OWUN) T VAWM Y9PY HNINDVN VNN OY LIVNI MTTINNM
TN DY 90D PYUN DX VNVN DY INTPNN NN L,TNONOVY LIVYN Pa
TIND INNIN) 71T 2970 NPNIVPIN NORI -2VIYNN TPINN AYNNNY YPONONP

(2000 Ty NovO HY
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NIAND MINOSND N9 IMD PN TN LDIIDOY YT NY DONT 7OODI8anpn”
YTY DY DOYIAPI NNNNNN P99 NION DY OO .LIIVINRN NYI NIVY TNV
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, 15 The The Meaning of Anonymity in an Information Age Helen Nissenbaum,

:Information Society 141 (1999)

“the value of anonymity lies not in the capacity to be unnamed,
but in the possibility of acting or participating while remaining
out of reach, remaining unreachable. Being unreachable means
that no-one will come knocking on your door demanding
explanations, apologies, answerability, punishment or payment.
Where society places high value on the types of expression and

transaction that anonymity protects....it must necessarily

enable unreachability. In other words, this unreachability is
precisely what it at stake in anonymity. If, in previous eras,
namelessness, that is choosing not to reveal one’s name, was
the best means of achieving unreachability, it makes sense that
namelessness would be protected. However, remaining unamed
should be understood for what it is: not as the end in itself of
anonymity, but rather, the traditional means by which

unreachability has been achieved. It has been the most

effective way to keep others at bay, avoid ridicule, and prevent

undeserved revenge, harm, and embarrassment, and so forth.”
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"Do not underestimat the common man. People are intelligent
enough to evaluate the source of an anonymous writing. They can
see it is anonymous. They know it is anonymous. They can evaluate
its anonymity along with its message, as long as they are permitted,
as they must be, to read that message. And then, once they have
done so, it is for them to decide what is "responsible", what is
valuable, and what is truth"
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